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s many as 40 percent of all
motor vehicle police pur-
suits end in collisions' and

some of these result in nearly 300
deaths each year of police officers,
offenders, or innocent third party
individuals.? Because many police
pursuits result in accidents and inju-
ries, agencies and officers become
subjects of civil lawsuits. Initiated
in state or federal courts, these law-
suits have resulted cumulatively in
case law that directs law enforce-
ment agencies to develop pursuit
policies. The U.S. Supreme Court
recently issued a ruling that has
changed the threshold of negligence
before an agency or officer can
be held liable, which will impact
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police agencies across the United
States.?

Because of the critical nature of
police pursuit situations, chief ex-
ecutive officers (CEOs) of law en-
forcement agencies must establish
an appropriate policy governing the
actions of their personnel during
such incidents. In doing so, CEOs
first must consider the constraints
and allowances set forth by state
and federal statutes and court deci-
sions applicable within their juris-
diction. They must create a policy
that balances the need to apprehend
offenders in the interests of justice
with the need to protect citizens
from the risks associated with po-
lice pursuits. Additionally, the
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policy must protect the financial in-
terests of the community based
upon potential losses of taxpayer
dollars following successful litiga-
tion against the agency as a result of
law enforcement actions deemed in-
appropriate by the courts. Adopting
a policy similar to that of another
agency does not easily resolve the
CEOQO’s dilemma because a variety
of philosophies exists among the
pursuit policies of law enforcement
agencies. U.S. federal courts have
reviewed numerous police pursuit
cases using different standards of
conduct and the courts routinely
have reviewed the agency’s pursuit
policy before rendering a decision.
The policy, or lack of same, could




impact the outcome of a civil
action.

LITERATURE REVIEW

The published literature regard-
ing police pursuit is voluminous,
and individual studies focus on a
variety of elements associated with
the issue.* Some experts categorize
pursuit policies as either restrictive
or judgmental where, in the former
case, the officer may only pursue
given the existence of certain well-
defined criteria, or, in the latter,
where the officer may decide
whether or not to pursue based upon
certain factors.’ Other experts pre-
fer to label judgmental policies as
discretionary, and further subdivide
restrictive policies into two catego-
ries—restrictive and discouraging.®
They define a restrictive policy as
one that places only certain restric-
tions on the judgments of officers,
and a discouraging policy as one
that severely cautions against or
prohibits pursuits except in extreme
circumstances.’

One study discussed four fac-
tors that police officers and supervi-
sors must consider when making the
decision to pursue or to continue or
terminate pursuit: the nature of the
violation (e.g., traffic offense,
felony); the characteristics of the
area (e.g., freeway, commercial,
residential); traffic conditions (e.g.,
congested or not congested); and
weather conditions (e.g., wet or
dry).> Among both officers and su-
pervisors, the nature of the offense
represented the most important
variable involved in the decision to
pursue, followed by the level of
traffic congestion.” The study fo-
cused on the attitudes of the officers

and supervisors independent of
the actions that those individuals
actually took in observance of poli-
cies in conflict with their personal
beliefs. !

Other research describes the at-
titudes of the public with regard to
police pursuit and some conclude
that the public overwhelmingly sup-
ports pursuits for serious criminal
offenses.!! The data also suggest
that public support for police dimin-
ishes proportionate to the serious-
ness of the offense, especially when
the public is educated about the
dangers of pursuit.'?

Another study used data
gleaned from interviews with
prison inmates that attempted to de-
scribe attitudes toward police pur-
suit from the offenders’ perspec-
tives.” These findings concluded
that the average individual who
makes the decision to flee is a male
in his mid-20s, and that few differ-
ences exist between the thoughts
going through the minds of those
offenders who eventually escaped

and those who law enforcement
captured.'

Lawsuits stemming from police
pursuits allege civil rights viola-
tions pertaining to Title 18, Section
1983, U.S. Code. Traditionally,
suits allege violations of the Fourth
and Fourteenth Amendments. Po-
lice pursuits relate to the Fourth
Amendment as to the citizens’
rights against unreasonable sei-
zures. The Fourteenth Amendment
relates to citizens’ right to treatment
by governmental entities that is fun-
damentally fair.

DISCUSSION
Relevant Court Cases

Brower v. County of Inyo

The respondents in this case,
which involved the use of police
roadblocks to stop a fleeing vehicle,
“allege the police acting under color
of law, violated Brower’s Fourth
Amendment rights by effecting
an unreasonable seizure using ex-
cessive force. Specifically, the
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complaint alleges that respondents
placed an 18-wheel truck com-
pletely across the highway in the
path of Brower’s flight, behind a
curve, with a police cruiser’s head-
lights aimed in such fashion as to
blind Brower on his approach.”"
The U.S. Supreme Court ruled in
favor of Brower, which led many
police agencies to restrict the use of
roadblocks to stop fleeing vehicles.
In its brief, the U.S. Supreme Court
identified to the law enforcement
community its interpretation of a
seizure as it pertains to police pur-
suits. Brower v. County of Inyo
states a seizure occurs “when there
is a governmental termination of
freedom of movement through
means intentionally applied.”'¢

Brower v. County of Inyo con-
cerns an instance in which police
activity brought about an intended
result. The courts have rejected
Fourth Amendment claims when
action by the police during a pursuit
brings about unintended results.
Thus, third-party victims are not
able to bring Fourth Amendment
claims alleging unreasonable sei-
zure arising from an action taken by
police.

City of Canton, Ohio v. Harris

In its ruling in City of Canton,
Ohio v. Harris, the U.S. Supreme
Court dealt with another arena that
directly affects law enforcement
agencies and the duty to train em-
ployees.!” Although this case did
not involve a police pursuit, many
subsequent cases involving pursuits
mention it. The Court held that “the
inadequacy of police training may
serve as the basis for 1983 liability
only where the failure to train
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amounts to deliberate indifference
to the rights of persons with whom
the police come into contact.”'®

Galas v. McKee

The U.S. Court of Appeals for
the Sixth Circuit examined the issue
of whether police agencies can use
police pursuits to apprehend traffic
violators. In Galas v. McKee, the
court reviewed a case based in
Nashville, Tennessee involving the
police pursuit of a 13-year-old traf-
fic violator." On March 16, 1983,
Officer McKee of the Metropolitan
Nashville-Davidson County Police

As many as
40 percent of all
motor vehicle
police pursuits
end in collisions....

Department, observed a vehicle ex-
ceeding the speed limit. Officer
McKee gave chase, which, at times,
reached 100 miles per hour, on a
police motorcycle. The pursuit cul-
minated when the vehicle left the
road and crashed. The driver sus-
tained serious and life-long injuries.
The district court ruled in favor of
the police officer and the police de-
partment. The parents of the driver
appealed the decision. The court of
appeals held the following: “We
conclude that the minimal intrusion
on a traffic offender’s Fourth
Amendment right occasioned
by the officers participation in a

high-speed pursuit does not out-
weigh a longstanding police prac-
tice which we consider essential to
a coherent scheme of police
powers...the use of high speed pur-
suits to apprehend traffic violators
1S not unreasonable and, thus, not
violate of the Fourth Amend-
ment.”? Clearly, officers may en-
gage in high-speed pursuits as an
acceptable method to apprehend
traffic violators. The court further
reviewed the department’s policy
concerning traffic violators and po-
lice pursuits and held that, “The
policy provides, at most, that offic-
ers may pursue, that is, follow, sus-
pects. The policy of following traf-
fic offenders who refuse to obey an
officer’s directive to pull to the side
of the road does not infringe on the
right to life.””' This court affirmed
the use of police pursuits to capture
traffic violators.

Fagan v. City of Vineland

The U.S. Court of Appeals for
the Third Circuit in Fagan v. City of
Vineland reviewed a police pursuit,
which resulted in the injury of sev-
eral persons and the death of three
others.” The court argued this case
once, and then chose to reargue the
case again to review the standard
applied to police pursuits. On
March 6, 1988, an officer with the
City of Vineland, New Jersey, Po-
lice Department was on patrol when
a vehicle with a t-top roof drove by.
The car, which held several passen-
gers, was not speeding, but a pas-
senger in the vehicle was standing
up through the roof. The officer in-
tended to stop the vehicle to issue a
warning concerning the person
standing up and hanging out of the




roof. At this point, no violation or
crime had occurred. When the of-
ficer activated his overhead lights to
stop the vehicle, it began to pull
away from the officer at speeds be-
tween 35 and 40 miles per hour. The
vehicle failed to stop at several stop
signs and began to increase in
speed. A sergeant was notified and
could have terminated the pursuit.
In fact, the sergeant requested that
the dispatch center contact the of-
ficer to find out why the officer was
pursuing the vehicle. The officer
never responded. The vehicle then
increased its speed to between 70
and 80 miles per hour. Another of-
ficer attempted to block an intersec-
tion but the vehicle continued past
the officer. The vehicle ran a red
light and collided with a pickup
truck resulting in a major crash.
Two occupants in the pickup truck
and one in the vehicle the officer
had pursued were killed.

A federal civil lawsuit was ini-
tiated against the officers and the
Vineland Police Department, in-
cluding the chief of police. The
plaintiffs argued that “the City and
Police Chief violated section 1983
and the Fourteenth Amendment by
following a policy of not properly
training and supervising police
officers in the conduct of high
speed pursuits, and by following
a policy of not enforcing the pur-
suit guidelines.”” The lower court
ruled in favor of the city and the
police officers. The appeals court in
Fagan v. Vineland reversed the
judgment against the city stating,
“A municipality can be liable
under section 1983 and the Four-
teenth Amendment for failure to
train its police officers with respect
to high speed automobile chases,

even if no individual officer partici-
pating in the chase violated the
Constitution.”?*

The complete Third Circuit re-
argued the case under Fagan v.
Vineland on only one issue.”® The
issue dealt with the legal standard to
be applied to police pursuits. The
majority ruled that the appropriate
standard describes police behavior
that “shocks the conscience.” The
dissenting opinion called for a
lesser standard—"reckless or cal-
lous indifference.” This latter stan-
dard, of course, represents a much
lower threshold. The dissenting
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opinion was extensive in attempting
to justify this lower standard in po-
lice pursuit cases. The majority,
however, concluded that the police
conduct in this case did not “shock
the conscience” and ruled in favor
of the police.

State courts have applied differ-
ent standards in reviewing police
pursuit cases. The Appellate Court
of Illinois in Nelson v. Thomas* and
Urban v. Village of Lincolnshire®
referred to “wilful and wanton
conduct.” The Court of Appeals
of Georgia in Wilson v. City of

Atlanta®® and Thompson et al.
v. Payne® considered “whether,
officer’s act of pursuing suspect’s
vehicle was performed with requi-
site regard for safety of all persons.”
The District Court of Appeals of
Florida in Porter v. State Depart-
ment of Agriculture asked “if
defendant’s conduct creates fore-
seeable ‘zone of risk’ that poses
general threat of harm to others and
whether it was foreseeable that
defendant’s conduct would cause
specific injury that actually oc-
curred.”™® Clearly, prior to Fagan,
federal courts had no clear direction
from state courts in defining the
standard by which to judge police
behavior during pursuits.

County of Sacramento v. Lewis

In the U.S. Supreme Court deci-
sion in County of Sacramento v.
Lewis,?' the Court has clarified the
federal standard that must be met by
plaintiffs who allege police miscon-
duct during vehicle pursuits. The
Court held that “the issue in this
case is whether a police officer vio-
lates the Fourteenth Amendment’s
guarantee of substantive due pro-
cess by causing death through de-
liberate or reckless indifference to
life in a high speed automobile
chase aimed at apprehending a sus-
pected offender. We answer no, and
hold that in such circumstances
only a purpose to cause harm unre-
lated to the legitimate object of ar-
rest will satisfy the element of arbi-
trary conduct shocking to the
conscience, necessary for a due pro-
cess violation.”

On May 22, 1990, Sacramento
County sheriff’s deputies re-
sponded to a call regarding a
fight. After handling the call, a
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motorcycle with a driver and a pas-
senger approached the officers at a
high rate of speed. The officers at-
tempted to stop the motorcycle, but
the driver chose to flee. A high-
speed pursuit commenced with the
vehicles reaching speeds of 100
miles per hour in a residential
neighborhood. The pursuit ended
when the motorcycle crashed. Un-
able to stop, the police vehicle ran
over the passenger, who died at the
scene. The district court ruled in
favor of the police. The court of
appeals reversed the decision based
upon the standard of deliberate in-
difference. That court based its de-
cision, in part, on the fact that the
deputy violated his agency’s gen-
eral order concerning police pur-
suits. The Supreme Court held that
the failure of the deputy to adhere to
his agency’s pursuit policy was ir-
relevant. This ruling, in effect, has
given police agencies more protec-
tion from federal civil litigation
generated by police pursuits.

Research and Review
of Several Policies

Formal studies reflect that the
general public believes police pur-
suits remain necessary for the ap-
prehension of persons suspected of
committing serious offenses, and
that the need for pursuit to capture
any offender should be balanced
against the risk of danger to the in-
nocent public.>* These findings are
consistent with the directives set
forth in nine pursuit policies re-
viewed by the authors. Four of the
agencies’ policies and the IACP
model policy can be characterized
as judgmental, allowing pursuit for
any offense as long as the danger to
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the officers and public created by
the pursuit does not outweigh the
necessity to capture the offender.**
Three of the policies can be de-
scribed as restrictive, based upon
Alpert’s definition® allowing pur-
suits only in the cases of felonies
(one policy) or in the case of serious
violent felonies (two policies).*
One agency policy, of the West
Midlands Police of Birmingham,
England,*” takes into account police
driver proficiency as indicated by
level of completion of a hierarchy
of available driving courses. De-
pending upon current conditions
and the seriousness of the offense,
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drivers who obtain advanced driv-
ing grades may pursue. All other
drivers may pursue only in the event
of serious, violent offenses.®

The Pennsylvania State Police,
which has a “pursuit continuum”
similar in many ways to the force
continua that are components of
many department use of force poli-
cies, characterizes another novel
approach by an agency.’* The
Pennsylvania State Police Con-
tinuum provides clear direction for

the consideration of supplementary
tactics including the use of stop
strips, roadblocks, induced stops,
rolling roadblocks, ramming, and
firearms.

Apparently few, if any, studies
exist that attempt to determine if an
offender, in deciding whether or not
to flee, takes into account any chase
prohibitions placed on officers by
their agency’s policy. Unfortu-
nately, the often-heard argument
against a restrictive policy states
that once the members of a commu-
nity learn that a local agency’s
policy prohibits pursuit except in
the event of felonies, officers will
suffer an increase in the number of
offenders who choose to flee. While
the empirical evidence in support
of, or rebuttal against, this argument
is insufficient, the anecdotal evi-
dence suggests that such policies do
not result in a change in the number
of suspects who choose to flee.*

CONCLUSION

In County of Sacramento v.
Lewis, the Supreme Court clearly
defined the standard to be met when
considering the liability of police
agencies associated with vehicle
pursuit. This standard is a much
higher benchmark than previous
rulings. However, this should not
cause complacency.

Chief executive officers of ev-
ery law enforcement agency must
promulgate a written vehicle pur-
suit policy that provides clear guid-
ance for that agency’s officers.
Such policy should include, at mini-
mum, statements that officers will
not continue pursuit once the risk of
danger to the officer and public cre-
ated by the pursuit exceeds the




potential danger to the public
should the suspect remain at large.
Also, officers assessing the danger
must consider the nature of the vio-
lation committed by the offender, as
well as environmental conditions
such as type of area, weather, and
level of traffic congestion. Further,
based upon the characteristics of
the particular agency, the area it en-
compasses, and the people it serves,
CEOs may desire to restrict pursuit
to cases in which the offender has
been involved in serious offenses.
Additionally, CEOs also must heed
state statutes and state-level court
decisions applicable within their ju-
risdiction. Finally, although civil
lawsuits likely will continue to be
filed, CEOs can protect their agen-
cies by proactively reassessing their
agency’s pursuit policy and provid-
ing adequate training regarding the
policy and motor vehicle pursuit in
general. +
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